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TENANCIES FROM YEAR TO YEAR IN OHIO. 


[By N. Heapineton-] 


Tue case which will next be considered, of those that are relied uport 
as inconsistent with the existence of tenancies from year to year in 
Ohio, is Armstrong v. Kaitterhorn, 11 Ohio, 265. It will be proper, 
however, first to refer to an anomaly in our law, which is the adop- 
tion by the common law Courts of the Equitable doctrine, that part 
performance will take a parol agreement out of the statute of frauds. 

As a general proposition, it is undoubtedly. correct that the rules 
of right and of property, should be, and are, the same in Courts of 
Equity that they are in Courts of Law. This is by no means uni- 
versally true, however. ‘Their distinct existence, of itself, shows 
that the administration of justice by each is not in all respects the 
same. The peculiar modes of procedure in Courts of Equity, and 
the peculiar remedies which they possess, enable them to act upor 
principles which cannot be applied in Courts of Law, and to afford 
relief in many cases which are entirely beyond the reach of the 
latter. Of the grounds for the interference of Equity, arising front 
the inadequacy of the ordinary Courts to accomplish the purposes 
of justice, fraud is doubtless the most extensive; and, of the pecu- 
liar remedies there employed, the compelling a specific performance, 
one of the most important and beneficial. The jurisdiction of 
Courts of Equity for this purpose was exercised before as well as 
since the enactment of the statute of frauds. Certain contracts 
and assurances are thereby required to be reduced to writing. A. 
compliance with the provisions of the statute, when intended by 
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the parties, might, however, have been prevented by the fraud of 
one of them: the question therefore occurred, whether the statute 
could in such a case be used as a bar torelief. Not only had fraud 
always been a substantive and sufficient ground for the interposition 
of a Court of Equity, but the statute itself had been made for the 
suppression of fraud and perjury; and it was accordingly held that 
it should not be thus allowed to become an instrument for the ac- 
complishment of that which it was intended to prevent. When, 
therefore, a contract within the statute, through the fraud of one 
party, had not been reduced to writing, the Court would not on that 
account withhold the specific execution of it from the other. This 
principle was extended further, and made to apply to cases where 
there had been such a part performance of a parol agreement as 
would render ita fraud upon the person so performing to set up the 
statute as a defence against its enforcement. The doctrine that 
part performance of a parol contract will take it out of the statute 
of frauds, was thus introduced: it was only acted upon where a 
bill was filed for a specific performance, and upon the foundation of 
fraud. Roberts on Frauds, 131-2; Clinan v. Cooke, 1 Sch. & Lef. 41. 
The reason of the rule, although not in all cases since strictly at- 
tended to, and the nature of the proceeding in which it was allowed, 
alike prevented its adoption by Courts of Law. Fraud, although often 
a sufficient defence at Jaw, has not, and, from the character of the 
remedies there employed, cannot become a general and distinct basis 
of relief; and the specific execution of a contract is entirely unknown. 
It is true, a distinguished common law Judge, while sitting in Chan- 
cery, said in reference to this subject, that there could be but one true 
construction upon the statute of frauds; that, as it was settled in 
Equity that a part performance would take a parol contract out of 
the statute, the same rule should hold at law. Buller, J., in Brodie v. 
St. Paul, 1 Ves. jun. 333. But this dictum has since been repeatedly 
denied. Lord Eldon expressed his marked disapprobation of it in 
Cooth v. Jackson, 6 Ves. jun. 39. He pointed out that Courts of 
Law, in attempting to administer the rales of Equity, would go far 
beyond the latter in infringing upon the statute; that in Equity, the 
evidence of one witness could not overcome the denial of the con- 
tract by the defendant, whereas at Law, the same evidence would 
establish it against an equally direct denial. It will be observed, 
moreover, thata Court of Equity often enforces a compliance with 
the statute of frauds, as, when in case of parol conveyance or 
agreement to convey real property, and possession taken, or any 
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other act of part performance, it compels the execution of a suffi- 
cient written conveyance, where a Court of Law, in upholding 
such parol conveyance, and protecting the possession taken under 
it, would act directly in the teeth of the statute. With regard to 
the above dictum, Lord Redesdale declared that Mr. Justice Buller, 
when pressed with the consequences of the opinion, felt himself ob- 
liged to abandon it. O’ Herlihy v. Hedges, 2 Sch. & Lef. 130. Chancel- 
lor Kent also, in speaking of it, said: “It seems never to have been de- 
cided in a Court of Law, that part performance of a parol agreement 
will take it out of the statute. There is such a dictum of Mr. Justice 
Buller, while sitting in the Court of Chancery, but it never has been 
received at law.” Jackson v. Pierce, 2 Johns. 223. This doctrine, 
although so universally rejected by Courts of Law elsewhere, has 
yet been adopted and acted upon by them in Ohio; and that too 
without any notice being taken of the difference between the modes 
of procedure there and in Equity, or of its applying more appro- 
priately to the remedies exercised by the one than to those exer- 
cised by the other. Wilber v. Paine, 1 O. R. 251; Moore v. Beasley, 
3 O. R. 294; Armstrong v. Katterhorn, 11 O. R. 265. 

To return to the case of Armstrong v. Katterhorn—it came before 
the Supreme Court on a writ of error. The plaintiff excepted to 
the charge of the Court below, upon which a verdict was given for 
the defendants. The bill of exceptions showed that the defendants 
were in possession of certain premises as lessees; that Armstrong 
purchased the premises of the owner; that, whilst thus in pos- 
session, Armstrong made a verbal agreement with them that they 
should have and occupy said premises for one year from the 6th 
of February, 1840, at an annual rent of $600, payable $50 per 
month, in advance; the: the defendants occupied and paid the rent 
up to the 6th day of June, 1840, when they abandoned the pre- 
mises. ‘This suit was broaght to recover the rent due on the 6th of 
June and 6th of July, upon said parol contract. There was no 
delivery of possession under the parol agreement, but the defend- 
ants being in possession before, continued to hold the premises after 
it had been made. 

Upon this state of facts, the Court below charged the jury, that 
if the rent had been paid by the defendants whilst in the actual oc- 
cupancy of the premises, and the plaintiff sought (merely) to re- 
cover upon the breach of the parol contract, concerning the renting 
of the premises, that it was within the statute of frauds, unless the 
possession of the premises had been delivered in pursuance of the 


parol contract; and that if the possession was a mere continuance of 
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possession, had under a former lease, such continued possession 
would not be such part performance of the parol contract made 
with the defendants as would take the case without the statute of 
frauds. 

The arguments of counsel before the Supreme Court, appear to 
have been directed exclusively to the question, whether there had 
been such a part performance of the agreement as would take it 
out of the statute; and all the authorities relied upon related to or 
were drawn from the decisions of Courts of Equity upon this sub- 
ject, with the exception of the case from Pennsylvania, where there 
is no distinct Chancery jurisdiction. 

This, therefore, being the only point presented to the Court, was 
the only one decided by them. They held, in substance, that part 
performance, which avoids the statute, consisted in acts done in 
performance of the contract which put the party performing in such 
a situation that the non-enforcement of it, as to him, would be a 
fraud: that the delivery of possession would amount to such part 
performance, but if possession be relied upon, it must be clearly 
referable to the contract, and be delivered and held in performance 
of it: that if the possession could be referred to any other source, 
even to the wrongful act of the party in possession or to a different 
contract, the statute applied: that, in the principal case, no act 
seemed to have been done, which was not as clearly referable to 
the possession under the old tenancy as to the parol lease: that, al- 
though rent was paid, from aught that appeared in the record, the 
same rent was due on the original tenancy: that the possession was 
but a continuance of that held under, and must be referred to, the 
prior lease: that rent was due upon either holding, and possession 
was consistent with the original tenancy. The judgment below was 
therefore affirmed. 

Such is the case of Armstrong v. Kattenhorn; and, whatever may 
be thought of the decision, as far as the question examined and 
passed upon is concerned, it clearly has no application to the law of 
tenancies from year to year, which was not referred to even in the 
most distant manner, It may be said, indeed, that although the 
parol lease was void under the statute, yet, according to the com- 
mon law, by the occupation and payment of rent monthly, a tenancy 
from month to month at least would have been created; and that 
the defendants could not have determined such tenancy without 
giving the plaintiff a month’s notice of their intention to quit; that 
‘if this was to be regarded as the law here, no notice having been 
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given, the tenancy continued for the month following the abandon- 
ment of the premises, for which the plaintiff was therefore entitled to 
recover rent; and that the judgment against him is evidence that the 
Court did not so regard it. This course of reasoning, which is always 
unsafe, is peculiarly inapplicable in the present case. It not only 
does not appear that the notice was not in fact given, but even if it had 
not been, the report upon its face shows that that circumstance could 
not have been presented in the case, and could not have come within 
the contemplation of the Court. It states that “ the suit was brought 
to recover rent due on the 6th of June and 6th of July, upon said 
parol contract.” And the Court below charged, that “if the plaintiff 
sought (merely) to recover upon the breach of the parol contract concern- 
ing the renting of the premises, that it was within the statute of frauds,” 
&c. This form of expression may have been accidentally used, but 
it seems to indicate at least a vague impression that there might be 
some other mode of recovery with regard to which the Court did not 
desire or intend to speak. The Supreme Court were of course lim- 
ited to the bill of exceptions; and this opinion shows that they were 
‘very careful not to go a single step beyond the record. Taken alto- 
gether, the case is as strictly confined to the point that was decided 
as it could be, and does not leave any room for an implication even 
that any other point was thought to be involved in it, or came under 
the consideration of the Court. 

On the other side, the case of Moore v. Beasley, 3 O. R. 294, may 
be referred to. This was a writ of error to reverse a judgment ren- 
dered in the Common Pleas, It appeared from the record that the 
plaintiff below brought an action of assumpsit for use and occupation. 
The defendant pleaded the general issue, with notice that he would 
offer evidence to prove that the premises for which the rent was 
claimed were not the property of the plaintiff. At the trial, the plain- 
tiff proved that he had leased the property to the defendant for one 
year for twenty dollars; that, at the time of the agreement, there 
was a conversation on the subject of continuing the lease for a longer 
term; that the defendant took possession in 1820, under the above 
renting, and has continued to occupy the premises ever since. The de- 
fendant offered evidence to show a title in himself, acquired after he 
had held the ‘premises several years, which was rejected. He then 
moved for a nonsuit, on the ground that the contract was void under 
the statute of frauds ,and perjuries, which was overruled. He then 
moved the Court to instruct the jury that the case was within 
the statute, which was also refused, and bills of exceptions taken. 
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A verdict and judgment were rendered for the plaintiff, and a writ 
of error taken to reverse it, on the matter stated in the bills. By the 
Court: The circumstances under which Moore entered and occu- 
pied, made him a tenant from year to year at the rent agreed upon for 
the first year; and he is liable to Beasley for rent at that rate in an 
action for use and occupation, unless he can avail himself of one of 
the grounds set up by way of defence in the Court below, the rejec- 
tion of which is now assigned for error. Upon the first point, after 
mature deliberation, they adhered to the doctrine, which they had be- 
fore considered as settled, that a tenant cannot be allowed to question 
the title of his landlord, from whom he has received possession, after he 
has enjoyed his term without interruption. With reference to the 
second error relied upon, they say: This Court has decided as often 
as the question has been made, that part performance may take a 
case out of the statute, and that delivery of possession on a parol 
lease is sufficient for that purpose. The judgment was affirmed. 

It may be contended that the recognition of tenancies from year 
to year in the above case, was not necessary to its decision; that the 
premises having been enjoyed by the defendant during the time for 
which rent was claimed, an action of assumpsit for use and occupa- 
tion, was well brought, whether he was to be regarded as a tenant from 
year to yearor not. Even if this be true, it will be seen from the 
cases cited in argument, that the nature of the tenancy was brought 
into view; and it cannot be denied, that extra-judicially at least, the 
Court expressed an opinion upon it. They not only held, that from 
the circumstances under which the defendant entered and occupied, 
he was liable for rent at the rate agreed upon for the first year, but 
they also said that those circumstances made him a tenant from year 
to year. 

Thus stand the authorities in Ohio, which have, or are supposed to 
have, a bearing upon the subject of tenancies from year to year. On 
the one side is Armstrong v. Kattenhorn, which, under the common law 
doctrine, might have resulted otherwise than it did, if no notice to 
quit had been given by the tenant—if the form of action had been 
such that that fact could have been made to appear,—and if it had 
been presented and relied upon; no one of which conditions seems 
to have been met: but in which the Court were careful to restrict 
their remarks and decision to another and entirely distinct point, as if 
wishing to avoid a question which they thought might arise in another 
and different aspect of the case. On the other, is Moore v. Beasley, 
which is the only case where the subject was directly referred to, and 











Tenancies in Ohio. 487 


which, although this did not form the ground of the decision, or it may 
be, was not necessarily involved in the case, sufficiently indicates that 
the Court recognized the existence and obligation of the common 
Jaw doctrine. As to the application of that part of it concerning the 
notice to quit, on the one hand will be found the case of the Lessee of 
Spencer v. Marckle, in which it is said that the only notice required 
by the laws of this State, is a notice of ten days to the tenant in 
possession in an action of ejectment, but from which it is evident that 
their attention was directed only to the case where there was already 
a right of entry, and not to the question whether a notice to quit was 
ever necessary to perfectit. On the other will be found the case of 
Maynard’s Lessee v. Cable, adopting the rule of the late decisions, 
which, going beyond those that hold a notice to quit necessary 
wherever there is a tenancy from year to year, require a demand 
or notice in all cases where there is a possession acquired or held by 
consent, although those circumstances are wanting from which such a 
tenancy could be implied. It cannot be pretended that these authori- 
ties are conclusive, either the one way or the other; but it is believed 
that their preponderance is not against the opinion which admits 
the common law, in this as well as other respects, to be in force within 
the State. 

The question then, not being finally settled by decisions, must in a 
a great measure be determined by those considerations which would 
apply to it as res integra; and of these none deserves more weight 
than the fact that the great body of the common law has become the 
well recognized law of the State, and that upon principle it is to be re- 
garded as obligatory in itself, and as a whole; or rather, this, aside 
from any other consideration, can scarcely but be conclusive. The doc- 
trine of tenancies from year to year, is a well defined if not a promi- 
nent part of the common law; and unless some cogent and convincing 
reason can be adduced to the contrary, it results directly and una- 
voidably, that on this account it must be conceded to be binding. 
The pretence will scarcely be set up, that it is not adapted to our sit- 
uation. Not only is it believed that there are no circumstances which 
can operate to exclude it, but on the contrary, that it is in every respect 
as applicable now and to our condition as it was in England when 
first adopted by the Courts, The same principles of public policy 
and private convenience, require the rejection of tenancies at will, 
to which it succeeded. The same evils would attend so pernicious a 
tenure, and the same hardships might follow its determination. ‘The 
same continuance of labor, and the same succession of the seasons, 
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are necessary to bring a full reward to the exertions of the husband- 
man; and the same injury to property and impoverishment of the 
tenant would result from their premature and unexpected interruption. 
A like inequality in the seasons is felt, though not to so great an ex- 
tent, by other than agricultural tenants, rendering the enjoyment of 
premises in many respects less beneficial, and a removal from them 
more inconvenient at one period of the year than another: these also 
stand upon the same footing now as then. The same necessity pre- 
vails therefore for securing the landlord against a wilful or fraudulent 
desertion by the tenant, and for protecting the tenant against an ar- 
bitrary or capricious expulsion by the landlord, which first gave rise 
io tenancies from year to year: and there is not only nothing to over- 
come the presumption in favor of their obligation as a part of the com- 
mon law, but every reason independently of this to recommend them 
as just and alike advantageous to both parties. 

It may be urged, however, as an argument against the existence of 
this part of the common law in Ohio, that it has so long failed to re- 
ceive a full and distinct judicial acknowledgment. But it would be 
a strange rule indeed, which would thus cut off at once, and by rea- 
son of the lapse of time, all further incorporation with our own of 
a system whose proudest boast is, that it is the result of the accumu- 
lated reason of ages; that would prevent a continuance of our re- 
course to the common law, which our advance in population and 
refinement renders every day more important and necessary. The ap- 
plication of every part of it could not be called forth within any 
given time; indeed, its excellence consists in a capacity for indefinite 
expansion, and for adapting itself to every combination of circum- 
stances that may arise. In theory it exists before, and only requires 
those circumstances to bring it into action. Such a want of recogni- 
tion, then, affords no evidence whatever that the doctrine of tenancies 
from year to year is not in force, and does not prove that it has not 
been so regarded any more than that it has been considered as fully 
settled, and no longer affording a subject of dispute. When it is 
remembered, moreover, that tenancies, apparently at least, of this 
character, where there is a general occupation at arent payable an- 
nually, or at shorter intervals, have always prevailed throughout the 
State, the latter conclusion will be seen to be far the most reason- 
able. 

The thousands of persons within its limits, who occupy in this man- 
ner, and whose numbers must continue to increase, are either to be 
regarded as tenants from year to year, or as tenants at will. This 
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should be distinctly borne in mind in forming an opinion upon the 
present subject. There is no other alternative, no intermediate con- 
dition. If the former, it is upon the principle that for each successive 
period of the holding, there is a permanent right of possession. The 
Jaw in such case implies a tacit renovation of the contract at the com- 
mencement of every new interval, which extends the right of posses- 
sion in the tenant to its termination; and this process of renewal will 
continue, unless the tenancy is determined by a regular notice to quit. 
The duration of the notice is not of the essence of the tenancy; and 
a departure from the common law in this respect would therefore not 
destroy its character. The presumed extension from time to time, 
for definite periods, of a right of possession in the tenant, is alone 
sufficient to settle the nature of the holding. If the persons before 
referred to have not such an interest in the premises which they oc- 
cupy—if they have at no time a permanent right of possession, they 
are entitled to remain only so long as it may be the will and pleasure 
of their landlords. If they are not tenants from year to year, they 
are strictly tenants at will. It cannot be, however, that the old 
tenancy at will is still in full vigor, or is in our day to be revived, 
It formed but one step in advance of that state of villenage in which 
the tillers of the soil were originally held, and was soon found in- 
convenient, and discarded as their situation improved and their rights 
were more respected. It is wholly unsuited to an advanced state 
of civilization, and repugnant to our free institutions, It was cen- 
turies ago found intolerable to our English ancestors; and there is 
nothing which can now commend it to our favor or encouragement, 
or demand that it should be recognized and established amongst us. 
On the contrary, the more modern, and more equitable and advanta- 
geous tenancy from year to year must be held to form an element in 
the jurisprudence of our State. 

Of the three classes of cases before mentioned, in which tenan- 
cies from year to year originate, the cases belonging to the first class 
are all referable to and depend upon the principle of an implied 
renewal of the contract for each successive year, which indeed is the 
foundation of the whole doctrine, and if in force at all, they are 


clearly comprehended by it. The cases in the second class are. 
those that come within the statute of frauds; and it may be proper 


here to notice the difference between our own and the English 
statute, so far as the subject in hand is concerned. 
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Of the first three sections of the English statute, 29 Car. 2, which 
relate to transfers of real property, the first providing that all 
leases, estates, &c. made or created by parol, shall have the force 
and effect of leases or estates at will only; the second excepting 
leases not exceeding the term of three years whereon the rent re- 
served is equal to two thirds of the improved value of the thing de- 
mised; the third declaring that no leases, estates, &c., shall be as- 
signed, granted, or surrendered, unless by deed or note in writing, 
or by act and operation of law, the latter corresponds substantially 
with the fourth section of our own act, and is the only one adopted 
into it. It was said by Wilde, J., in Ellis v. Paige, 1 Pick. 47, that 
the English doctrine respecting tenaneies from year to year could 
only be supported by the above exception in their statute of frauds. 
But the correctness of this opinion was successfully denied by Put- 
nam, J.,in the same case. 2 Pick. 75-77, note. It is clearly shown 
by the latter that this part of the law had its origin long before the 
statute of frauds, that none of the cases since its enactment have 
been decided upon the exception, the inquiry not having been made 
in any of them, whether its conditions were satisfied, and that the 
exception has therefore been practically useless. ‘The same view 
has been expressed by Chancellor Kent, 4 Com. 115. The absence 
then, of this section from our statute of frauds, cannot affect the 
general question concerning the existence of tenancies from year to 
year in Ohio, or the more limited question whether they may arise 
out of parol leases thereby declared invalid. The failure to adopt 
the first section of the English act may be considered material, how- 
ever. ‘The cases within the statute, sustaining tenancies from year 
to year, may be thought to proceed upon the peculiar phraseology 
of this section; leases, estates, &c., created contrary thereto, being 
declared to have the force and effect of leases or estates at will only, 
and it having been said in some of the cases, that what were es- 
tates at will before the statutes, have since become tenancies from 
year toyear. 8 7. R. 3. Butit is conceived that this provision 
does not deserve so much importance; that it merely expresses what 
would otherwise have been a legal consequence flowing from the 
preceding part of the section. Estates at will, when they existed 
in their original strictness, might not only have been created by 
agreement, but they might have arisen by implication, as where a 
tenant held over his term, or where there had been an entry under 
a void lease. 1 Cruise Dig. 280; 1 Wils. 176. A lease rendered 
void by the statute of frauds, would not have differed from a lease 
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void on any other account, and the occupation under such lease 
would have been as much a tenancy at will. When estatesat will 
came to be considered as tenancies from year to year, a tenancy of 
this character was implied from an entry under a void lease and the 
payment of rent. 7 7. R. 83; ibid. 478; 1 H. Blacks. 97. And this 
would clearly have been the case under a lease within the statute of 
frauds, if such lease had been simply prohibited or annulled thereby. 
The statute declared, however, that leases inconsistent therewith, 
should have the effect of leases at will only; for the purpose, there- 
fore, and only for the purpose of avoiding the force of this language 
when taken literally, it was said that what were tenancies at will 
before the statute, had since become tenancies from year to year. 
A parol lease, within its provisions, was held to be void on account 
of its duration. 5 7. R. 471. The meaning of the statute was, 
that it should not operate as a term, (8 ibid. 3); but it would have 
been construed originally to have been an estate at will, and af- 
terwards a tenancy from year to year, if nothing had been said 
therein to that effect. The rule, then, that leases, prohibited by the 
statute of frauds, shall enure as tenancies from year to year, so far 
from depending upon the words of the first section of the English 
act, is derived from a presumption of Jaw in opposition to their strict 
meaning. And the omission of this section from our own statute, 
instead of preventing a like presumption, renders it the more direct 
and unavoidable. It is equally evident, upon another ground, that 
our statute does not tend to exclude the doctrine of tenancies from 
year to year in any case in which it prevails in England. The 
whole system was built up by the construction which the Courts 
placed upon estates at will. Such estates became, and in each par- 
ticular instance still become, tenancies from year to year, strictly 
by operation of law. This is true even where a tenancy from year 
to year is held to arise from an occupation under a lease void by 
the statute of frauds. There is an express exception in our own 
statute, and also in third section of the English statute of leases, &c., 
assigned, granted, or surrendered by act and operation of law. 
This exception not only protects tenancies from year to year, cre- 
ated by operation of law out of what were estates at will inde- 
pendently of the statute, but also tenancies from year to year cre- 
ated by operation of law through the medium of the statute. 

The second class of tenancies from year to year, before referred to, 
exists in Ohio therefore under and by means of our statute of frauds. 
With regard to the third class, being those which originate in an 
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agreement of the parties, it is evident that they are allowable 
wherever the doctrine is once established in other cases. A de- 
mise of land, to be held from year to year, whilst estates at will 
prevailed, was construed to be an estate for one year certain, and 
afterwards at will; but when tenancies from year to year were in- 
troduced, it received a full effect according to its terms. In this 
respect also the common law must be regarded as in force in Ohio. 

It is proposed in the next number to consider the subject of no- 
tice between landlord and tenant, and, in this connection, to examine 
our Forcible Entry and Detainer Act. 





JUDICIAL LEGISLATION. 


[By Danie, Raymonp. | 


Tat gentlemen, not members of the legal profession, may under- 
stand the following case, it may be well to state, that by a funda- 
mental law, the State of Ohio hasa perpetual lien on each tract of 
land in the State for the taxes assessed upon it; that it has always 
been the policy of the State to enforce payment of the taxes by a 
sale of the land at auction, or, if no person would bid the amount of 
the taxes for the land, then it was forfeited to the State. When thus 
forfeited, it was taken from the tax duplicate, and put upon a sepa- 
rate list, in the name of the State. While it thus stood in the name 


of the State,no taxes were paid on it, although the original owner. 


continued to occupy and use it. 

By an act passed in 1831, the State Auditor was directed, every 
alternate year, to forward a list of these forfeited Jands to the several 
County Auditors, who were directed, on receiving such lists, to ad- 
vertise and sell the lands.) The County Auditor was the Agent of the 
State in selling the Jands, and the State Auditor, was merely required 
to furnish the list of lands to be sold. It was necessary for him to do 
this, because the Jands might be redeemed at his office, and therefore 
the only true list of forfeited lands was in his office. He had no 
agency in selling the lands, except merely to furnish the list of unre- 
deemed Jands to the County Auditor. 

For some reason unknown to me, no sale of forfeited lands took 
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place in the State from 1834 to 1842, in consequence of which a 
large quantity of forfeited lands had accumulated in the name of the 
State, upon which no taxes were paid. In Hamilton County alone, 
there were more than fifteen hurdred lots and tracts of land in this 
predicament. This was a great and growing evil, to remedy which 
the Legislature passed a special act on the 15th February, 1812. 
This act provides, that the County Auditors shall readvertise all the 
forfeited lots and tracts in their respective Counties, for three weeks 
before the first Monday of June, 1842, describing each lot as it was 
described on the duplicate, giving notice that, unless all taxes, interest, 
and penalties, were paid before the Ist day of January, 1843, all 
such lots would be returned to the Auditor of State, as reforfeited to 
the State. The object of this notice was, to give the owners another 
opportunity to redeem their lands before they should be finally sold. 
If not redeemed by the Ist day of January, 1843, the statute says 
they “shall be declared and held as forfeited to the State of Ohio for 
nonpayment of taxes, and thenceforth all the right, title, claim, and 
interest of the former owner shall be considered as transferred to aud 
vested in the State.” 

Until sold, the original owners of these forfeited lots are authorized 
to redeem them at the office of the Auditor of State, as well as at the 
office of the County Auditor. It was therefore necessary for the 
County Auditor to know what lands had been redeemed at the office 
of the Auditor of State, in order to avoid selling lands that had been 
redeemed. Hence the Sth section of the act of 1842 provides, that 
the Auditor of State “ shall transmit to the Auditors of the several 
Counties, on or before the Ist day of June, 1843, lists of all lands 
and town lots in their respective Counties, thus forfeited to the State.” 
If no lands had been redeemed at the Auditor of State’s Office, then 
the list in his office is or should be an exact copy of the original list 
in the office of the County Auditor, in which case it would be a copy 
of acopy, and of course not so likely to be correct as the original, 
which the County Auditor has in his office. Notice therefore, by the 
State Auditor to-the County Auditor, of what lots had been redeemed 
at his office, or that none had been redeemed, would be a compliance 
with the intent and meaning of the Legislature in passing the act. 
What would be. the use in sending the County Auditor an exact 
copy, when he had the original in his own office? Ifthe lot in ques- 
tion had been forfeited, and not redeemed, the Legislature intended 
it should be sold, and the Auditor has done no more than his duty in 
selling it. 
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SUPREME COURT OF OHIO: HAMILTON COUNTY, MAY TERM, 1847, 


Dor, Ex. Dem. or THe Srare or Onto, anp Geo, W. GaRrRETSON v. 
Srpvey 8. Crark. 


APPEAL FROM COMMON PLEAS—TAX TITLE—EJECTMENT. 


The declaration in this case contained two counts—the first on 
a demise from the State of Ohio; the second on a demise from Geo. 
W. Garretson, in the usual form. The defendant appeared, en- 
tered into the consent rule, and plead the general issue. The 
case was submitted to the Court of Common Pleas, and judgment 
for defendant, whereupon the plaintiff appealed to the Supreme 
Court. The case was submitted to the Court without a jury, and 
on the trial the plaintiff produced in evidence the following deed, 
and rested his case. 


“ This indenture, made this 15th day of January, 1844, by and 
between Hugh McDougal, as County Auditor of the County of 
Hamilton, of the first part, and Geo. W. Garretson, of the second 
part, witnesseth—That whereas the tract of land hereinafter de- 
scribed, became and was, according to the provisions of the statute 
in that case made and provided, forfeited to the State of Ohio on 
the last day of December, 1838, for the nonpayment of taxes, in- 
terest, and penalty due thereon, said tract of land having been of- 
fered for sale on that day by the Treasurer of Hamilton County, 
for said taxes, interest, and penalty, and not sold for want of bid- 
ders. And whereas said tract of land became and was, on the Ist 
day of January, 1843, reforfeited to the State of Ohio, according to 
the provisions of the statute in such case made and provided. And 
whereas said tract of land was afterwards, to wit, on the 2d Mon- 
day of December, 1843, sold as such forfeited and reforfeited land, 
by the Auditor of Hamilton County, in all respects according to 
the provisions of the statute in such case made and provided, to 
Geo. W. Garretson, for the sum of $61. And whereas said County 
Auditor did give to the said purchaser a certificate of sale, directed 
to the Surveyor of Hamilton County, requiring said Surveyor to pro- 
ceed to ascertain the boundaries of said tract of land, and the said 
purchaser having produced the certificate of said sale, and the 
proper plat and certificate of said County Surveyor, attached to a 
copy of the certificate of sale, and having paid to the party of the 
first part, $1.25 for a deed: Now therefore the said party of the 
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first part, in consideration of the premises, and the payment by the 
said purchaser of the said sum of $62.25, the receipt whereof is 
hereby acknowledged by these presents, doth grant and convey unto 
the said party of the second part, the said tract of land so forfeited 
and reforfeited, and sold as aforesaid, the same being situate in 
the said County of Hamilton, and described as follows, to wit: All 
the north half of the lot, numbered on the general plat of the city of 
Cincinnati, 61, being 50 feet in front on the west side of Sycamore 
street, and extending back the same width so far as was owned and 
possessed by Walter Armstrong, in the year 1837—to have and to 
hold the said tract‘of land, to him the said party of the second part, 
and to his heirs and assigns forever. In witness whereof, the said 
party of the first part hath hereunto set»his hand and seal officially, 
the day and year first above written. (Signed) 
“HUGH McDOUGAL, 
“ Auditor Ham. County.” 


The above deed was duly witnessed, acknowledged and recorded. 
On this deed the plaintiff rested his case. 

The defendant then offered in evidence a document in the words 
and figures following, to wit: 


“ Auditor of State’s Office, ; 

“ Columbus, O., June 5, 1843. 
“Aupiror oF Hamitton Country: You will carefully examine the 
foregoing list, and strike from it such lands and lots as you may 
know to be erroneously charged, taking care that none escape the 
duplicate of taxation. You will then proceed to advertise and sell 
the remainder, according to the original act for the sale of forfeited 
lands, and the amendatory act, February 15th, 1842. Send mea 

paper containing your advertisement. 
“Very respectfully, JOHN BROUGH, 
% Auditor of State. 
“By J. B. Tuomas.” 


The above letter was attached or connected with a list of for- 
feited lands for Hamilton County; and it was admitted that this was 
the only order from the Auditor of State to the Auditor of Hamilton 
County for the sale of forfeited lands, transmitted in the year 1843. 
The plaintiff objected to this evidence, but the objection was over- 
ruled, and the evidence received. To this decision of the Court, 
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the plaintiff excepted. ‘This evidence having been given, the de- 
fendant rested; and the Court decided that the above recited doc- 
ument did not authorize the County Auditor to sell the land in con- 
troversy, and rendered a judgment in favor of the defendant; to 
which latter opinion of the Court the plaintiff alsoexcepted. These 
points, and the opinion of the Court upon them, as well as the 
evidence in the cause, were properly inserted in a bill of excep- 
tions, which were signed and sealed by Judges Read and Hitchcock, 


and made part of the record. 


Assignment of Errors. 

1. The Court erred in deciding that the letter of John Brough, 

late Auditor of State, was gompetent evidence for the defendant. 

‘2. The Court erred in deciding that the County Auditor derived 
his authority to sell the forfeited lands and lots under the act of 15th 
February, 1842, from the Auditor of State. 

3. The Court erred in deciding that the power of the County Au- 
ditor to sell the lot in question was defective and void, because the 
official scal of the Auditor of State was not attached to the above 
letter. 

4. The Court erred in deciding that the plaintiff was not entitled 
to recover on the second count in the declaration, because the deed 
from the County Auditor to Geo. W. Garretson was void, and there- 
fore his demise to plaintiff void. 

5. The Court erred in deciding that the plaintiff was not entitled 
to recover on the first count in the declaration, because the State of 
Ohio had not such an interest in the premises as would enable her 
to make a valid demise to the plaintiff. 

6. The Courterred in giving judgment for the defendant, when 
it ought to have been for plaintifi—whereupon the plaintiff prays 
that a citation may issue, and said judgment be reversed. 


D. RAYMOND, 
Attorney for Plaintiff. 


A transcript of the record, with the foregoing assignment of er- 
rors, was presented to the Supreme Court in Montgomery County, 


and by them endorsed. Von allocatur. (Signed) 
7 P. HITCHCOCK, 
E. AVERY. 


That two Judges of the Supreme Court should take upon them- 
selves to say, that the above case is too plain against the plaintiff 
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to be worthy of a hearing before the Court in Bank, will strike the 
most respectable part of the profession with no little surprize. They 
will be very apt to suspect some other motive for wishing to keep 
the case from the Court in Bank. Ifthe case goes there, the Court 
must hear an argument upon it, and a wriften opinion must be given, 
which must be reported and published to the world; and it might 
give the Court some trouble to give a good reason why all the pro- 
ceedings and sales by the County Auditors, under the act of the 
15th February, 1842, should be declared void, because the Auditor 
of State did not affix his seal to a gratuitous, semi-official, unau- 
thorized letter to the County Auditors. Neither the act of 1842, 
nor any other law of the State, required or authorized John Brough, 
as Auditor of State, to write such a letter, or any letter on the sub- 
ject of these sales, to the County Auditors. The letter itself was 
void of all legal effect, whether sealed or not; and, if considered as 
a certificate attached to the list of forfeited lands, the want of a 
seal could have no possible effect upon the validity of the sale. The 
Court is as much mistaken in the law as they are in the facts of 
this case. 

Suppose we admit that the County Auditor derived his authority 
to sell this lot from the avove letter; and does it follow that the 
sale is void because the letter has no seal to it?’ Suppose the stat- 
ute had directed the State Auditor to write such a letter, and affix 
his official seal to it, and he had omitted to do so; would that have 
rendered the sales by the County Auditor void? The following 
cases will settle that question. 3 0. R. 187; 9 do. 19; 15 do. 556. 
If these cases are law, then the sale would have been valid, although 
the statute had expressly directed the Auditor to write the letter, 
and affix his office seal to it. And yet two Judges of the Supreme 
Court pretend to think the question too plain against the plaintiff to 
admit of discussion! 

But, even admitting that the sale was void for want of such an 
authenticated letter of instructions, still it would puzzle a lawyer 
(whatever it may do the Judges of the Supreme Court) to find a 
legal reason for giving judgment for the defendant. It is not pre- 
tended in this case, that the lot in question had not been regularly 
forfeited to the State of Chio for nonpayment of taxes; and when 
so forfeited, the statute is express that all the right, title, claim, and 
interest of the former owner is vested in the State. The first count 
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in the declaration is on a demise from the State of Ohio. If then 
the State, for the above reasons, has failed to convey her title to 
Geo. W. Garretson, the title in fee to the lot is still in the State of 
Ohio, and the plaintiff has a right, by all the rules of ejectment law, 
to recover on the first count; and yet two Judges of the Supreme 
Court pretend to think, that the question is so plain against all these. 
rules of law, as not to be worthy of discussion in the Court in 
Bank! That certain members of the Court have a strong repug- 
nance to meeting this and like cases in Bank, is very probable; but 
they must consent either to meet them in Bank, or before a higher 
tribunal. That the opinion of the Supreme Court, on the Circuit, 
upon an entirely new question, arising out of an important statute, 
passed upon great deliberation, for a special purpose—a question, 
too, which involves the good faith and integrity of the State of 
of Ohio—shall be permitted to settle the law, ought not, and will 
not be submitted to, by at least a respectable portion of the pro- 
fession. 





PUBLIC AND PRIVATE STATUTES—DISTINCTION BETWEEN, AS TO 
PLEADING AND PROOF, ABOLISHED. 


Pusuic statutes are presumed, by the law, to be known to every 
individual. The statute books are used by Courts, not as evidence of 
the matters contained in them, but as guides and helps to the memory. 
In England, and in many of the States, the Courts do. not, ex officio, 
take notice of private statutes. To enable a party to avail himself of a 
strictly private statute, he must plead it specially, and prove it by an 
examined copy, or an exemplification under the great seal, or in some 
of the States, by a printed copy, printed by authority of the Legis- 
lature. 

Whether a statute is a public or private statute, is sometimes an em- 
barrassing question. We do not propose to examine it, but to ex- 
press our gratification that, in this State, as well as in some of the 
other States, Courts are disposed to hold that, as to pleading and proof, 
there are no distinctions between public and private statutes. 

In Kentucky, the Courts take notice judicially of private as well as 
public acts. 1 Marsh, 368; 1 Monroe, 4, 5. 

In Webster v. Reid, 4 W. L. J. 22, the Supreme Court of Iowa say: 
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“The rule followed in Kentucky has sound reason to support it—that 
in this country, where all laws, public as well as private, are published 
in the statute book, the distinction between public and private statutes 
should no longer be preserved. The main reason for the English 
rule has certainly ceased.” 

The Supreme Court of this State, on the circuit, have repeatedly 


‘held, that they were bound to notice judicially all statutes printed by 


authority of the General Assembly. 

In Brown v. Ohio, 11 O. R. 280, the Court, in reference to the proof 
of an allegation in the indictment against the plaintiff in error, charg- 
ing him with acting as an officer of a bank not incorporated by law, 
say— It is a general rule that the material averments in the indict- 
ment must be proved by the prosecutor; but there are few general 
rules without exceptions. In England, it would, under a like statute, 
be indispensable for the prosecution to prove a similar averment, be- 
cause all acts of incorporation, whether emanating from Parliament 
or charters granted by the King, are private, and no one is bound to 
notice them, unless they are pleaded: but here it is otherwise. All 
statutes are printed by authority, and, though local or special, are 
nevertheless public acts, of which Courts of Justice, ex officio, take 
notice. On the trial, therefore, when the prosecution proved that 
the defendant acted as an officer of a Company or Association, if it 
existed in this State, the Court and jury, without the introduction of 
testimony, from their presumptive knowledge of the law, a public law 
would be within the legitimate exercise of their functions, in assuming 
that an unchartered Association was so. Such averment is therefore 
proved by a public law.” 

Notwithstanding the Court will, ex officio, take notice of private or lo- 
cal statutes, yet it does not follow that matters recited in private statutes 
as facts, are to be taken as true where they affect the rights of third 
persons. The facts recited may be evidence between the State and 
the applicant or party for whose benefit the act passed. But, as be- 
tween the applicant and another individual, whose rights are affected, 
the facts recited ought not to be evidence. 3 Litt. Rep. 472-480. 

The rule merely relates to the manner of the Court’s obtaining 
knowledge of the existence of the statute, and cannot vary the nature 


and operation of the act. Vide 22 E. C. L. 348. 
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SUPREME COURT: GREENE COUNTY, OHIO—JUNE TERM, 1847. 


J. S. Bereman, Suerirr or Faverre Co., 7. THe Presipent, Direc- 
ToRS, AND Co, or THE Bank or XENIA. 


{Berore Jupers Hircucock anp Avery. | 


Held, that a sheriff is not liable to an amercement for refusing to execute a writ of 
venditioni exponas, except the printer’s fee is advanced. 


Tuts was a writ of error to the judgment of the Court of Com- 
mon Pleas of Greene County, on a motion to amerce the plaintiff in 
error, for refusing to execute a writ of vendi, which had come to 
his hands as the sheriff of Fayette County. 

The facts of the case, so far as necessary to present the question 
decided, may be stated as follows. At the April term of the Court 
of Common Pleas of Greene County, the defendants in error re- 
ceived a judgment for $796.78 damages and costs of suit, against 
John Popejoy and others. On the 7th day of October, 1845, a writ 
of venditioni exponas, directed to the Sheriff of Fayette County, 
was issued upon said judgment out of the Court of Common Pleas 
of Greene County, and was delivered to the plaintiff in error, as the 
the Sheriff of Fayette County, to execute. 

At the return time, the Sheriff returned the writ, endorsed as fol- 
lows: “Sept. 2d, 1845. This writ returned unexecuted, because 
it is not attested, as required by the statute.” 

The motion to amerce was made on the 6th October, 1845, a 
day in the term to which the vendi was returnable. On a day in 
the same term, but subsequently to the filing of the motion to 
amerce, the plaintiff in error moved for and obtained the leave of 
the Court to amerce, and did amerce his return. The amendment 
consisted in the following addition to the original return: “This 
writ is returned also for the reason that there was no money in my 
hands to pay printer’s fees.” 

The Court gave judgment for the defendants in error for the 
amount due upon the execution, and for the statutory penalty, to 
reverse which this writ of error was brought. 

R. F. Howarp, for plaintiff in error, contended that the Sheriff 
was not liable to an amercement for refusing to execute the writ, 
because no money had been advanced him, with which to discharge 
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the fees of the printer for publishing the notice of sale and cited 
Swan’s Stat. p. 477, § 17. 
Haran & Gest, for defendants in error, insisted that the plain- 


_ tiff in error could not be permitted to avail himself of any matter 
of excuse stated in the amended return, for the reason that the 


amendment was made since the filing of the motion. 

The Court decided that the amended return had_ relation back to 
the time of making the original return, and that the plaintiff in error 
was not liable. Judgment reversed. 





PLEADING. 


In Victors v. Davies, 12 M. & W. '758,s. c. 1D. & L. 984, it was 
held by the Court of Exchequer, that in a declaration for money 
lent, it isnot necessary to aver that the money was lent at the de- 
fendant’s request: the statement that the money was lent implies 
that it was advanced at the request of the defendant. 

In that case the declaration stated, that the defendant, on, &c., was 
indebted to the plaintiff in the sum of £10, for money lent by the 
plaintiff to defendant. 

Special demurrer, assigning for cause, that it is not alleged that 
the money was lent to the defendant at his request, and that there- 
fore there is no consideration to support the promise. 

Pearson, in support of the demurrer, said, that the declaration is 
insufficient for want of the averment that the money was lent to 
the defendant “ at his request.” 

Mr. Baron Auperson asked, “ How can there be a lender unless 
there be a borrower?” Mr. Pearson cited fhe notes to Osborne v. 
Rogers, 1 Saund. 264, n. 1, and also the notes in | Chitty, 353, (first 
Eng. edit.); 1 Chitty, 343, (eighth Am. fr. sixth Eng. edit.); to which 
Mr. Baron Parke, interrupting him, says, that “there is a very 
learned note of my brother Mannie on this subject, 1 M. & G. 265, 
in which he goes into the whole law with respect to alleging a re- 
quest, and points out the error into which Mr Serjeant Wiiu1aMs 
appears to have fallen in his comment upon Osborne v. Rogers. ‘The 
note is thus: “ The consideration being executory, the statement of 
the request in the declaration, though mentioned in the undertaking, 
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appears to have been unnecessary.” In Osborue v. Rogers, the con- 
sideration of a promise is laid to be, that the said Robert, at the 
special instance and request of the said William, would serve the said 
William, and bestow his care and labor in and about the business of 
the said William; and the declaration alleges that Robert, confiding in 
in the said promise of William, afterwards went into the service of 
William, and bestowed his labor in and about, &c. Here the consid- 
eration is clearly executory; yet Mr. Serjeant Wiit1ams, in a note to 
the words, “at the special instance and request,” says: “’These words 
are necessary to be laid in the declaration, in order to support the 
action. Itis held that a consideration, executed and past, as in 
the present case, the service performed by the plaintiff for the testa- 
tor in his lifetime, for several years then past, is not sufficient to 
maintain an assumpsit, unless it was made by a_ precedent re- 
quest, and so laid.” ‘The statement, according to modern prac- 
tice, of the accrual of a debt for, or the making of a promise for 
the payment of the price of goods sold and delivered, or for the 
repayment of money lent, as being in consideration of goods sold 
and delivered, or money lent to the defendant, at his request, is 
conceived to be an inartificial mode of declaring. Even where 
the consideration is entirely past, it appears to be unnecessary 
to allege a request, if the act stated as the consideration, cannot, 
from its nature, have been a gratuitous kindness, but imports a 
consideration per se. It being immaterial to the right of action, 
whether the bargain, if actually concluded and executed, or the 
loan, if made, and the moneys actually advanced, was proposed and 
urged by the buyer or by the seller, by the borrower or by the 
lender. Vide Rostall’s Entries, tit. Delte & Co. Ent. tit. Debt. 

‘There cannot be a claim for money lent unless there be a loan, 
and a loan imports an obligation to pay. If the money is accepted, 
it is immaterial whether or not it was asked for. The same doc- 
trine will not apply to money paid; because no man can be a debtor 
for money paid, unless it was paid at his request. What my bro- 
ther Mannine says, in the note to which I have referred, is perfectly 
correct.” 


The note referred to can be found in 39 E. C. L. Rep. 437. 
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SELECTIONS FROM 7 BLACKFORD’S REPORTS. 


Ad quod Damnum. In a case of ad quod damnum, in relation to the 
erecting or the continuing of a mill-dam, the petition, the writ, and 
the inquest, or at least the latter, should name all the proprietors of 
lands, both above and below the site of the dam, who may be or have 
been in any way injured by the dam. Honenstine v. Vaughan, et 
al., 520. 


Arbitration. If an award be silent as to the costs, a judgment for 
them is erroneous. Hamilton v. Wort, 348. 


Aitorneye Where charges were filed against an attorney at law, 
under the statute of 1838, for failing to pay over money, &c., it was 
held that the only judgment that could be rendered against the de- 
fendant was that of suspending him from the practice of the law. 
Dawson v. Compton, 321. 

The latter clause of the statute, which provides that an attorney 
or counsellor at law, who shall fail to pay over money collected, 
&c., shall pay 10 per cent. &c., was held to apply to suits brought 
for the recovery of the money. Id. 


Bankrupt. A joint debtor with a bankrupt, has a contingent 
claim on the latter, which is provable under the commission of 
bankruptcy; and the bankrupt’s certificate will bar a suit against 
him for contribution. Dean v. Speakman, 317. 

To render a certified bankrupt a competent witness for his co- 
debtor, in an action for the joint debt, the bankrupt must release to 
his assignee all claim to surplus and allowance. Jb. 


Bills of Exchange. lf the endorsee of a bill of exchange give 
time to the drawer for a valuable consideration, he thereby dis- 
charges the endorser. The State Bank v. Wymond, et al., 363. 


Carriers. A common carrier, or a private person who under- 
takes for hire to carry and deliver goods safely, is bound to pursue 
the usual and ordinary route. If he unnecessarily deviate from 
that route, he will be liable for any injury to the goods which may 
be thereby occasioned. Powers v. Davenport, 497. 








004 Selections from 7 Blackford’s Reports. 


Chancery. If an answer in Chancery be put in issue by a repli- 
cation, no part of the answer can be read by the defendant as evi- 
dence in his favor, except so much as may qualify or explain the 
meaning of some passage in the answer read in evidence by the 
complainant. Clark v. Spears, et al., 96. 

A complainant in Chancery moved the Court to dismiss the bill 
* without prejudice:” the Court refused so to dismiss the bill, but 
dismissed it “ with prejudice.” Held, that the dismissal would be no 
bar to another suit for the same cause. Feld, also, that a writ of 
error would not lie on the dismissal. Vaneman v. Fairbrother, et al., 
541. 





Continuance. An amendment of the declaration not affecting the 
merits, and which could not prejudice the defendant in his defence, 
is no cause for acontinuance. McKinney v. Harter, 385. 





Conveyance. ‘The English statute requiring deeds of bargain and 
sale to be enrolled, is not in force in this State. Givan v. Doe d. 
Tout, 210. 

Such deeds, under our statute, are valid between the parties with- 
out being acknowledged or recorded. Ib. 


Criminal Conversation. In a suit for crim. con., evidence that 
the plaintiff is ill-tempered, and that. previously to the illicit. inter- 
course charged, he and his wife lived unhappily, and occasionally 
came to blows, is inadmissible in mitigation of damages. Van Vac- 
ter v. McKillip, 578. 


Depositions. If the defendant give notice that he will take depo- 
sitions in another State, before a certain Justice, at a specified time 
and place, and the plaintiff give notice that he will also take depo- 
sitions before the same Justice, at the same time and place, and 
both parties attend and take depositions accordingly, without ob- 
jection, the defendant cannot afterwards object in Court that the 
notice to him was insufficient; nor is the want of a dedimus, in such 
case, on the plaintiff’s part, an objection to his depositions. The 
President, &c., of Connersville v. Wadleigh, 102. 


Dower. A widow cannot mortgage her dower until it has been 
assigned to her. Strong, et al., v. Bragg, et al., 62. 


Evidence. It is necessary to the admission of evidence of what 
a deceased witness swore to on a former trial, that it be proved by 
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the record of that trial that the suit was between the same parties 
and for the same cause of action. Ephraims, et al., v. Murdock, 10. 


Fixtures. A steam-engine, erected in a permanent manner ina 
tan-yard, to facilitate the process of tanning, and used there for 
such purpose for two or three years, but which could be removed 
without injury to the building, with which it was connected by 
braces, was held to be a fixture, and to pass by a mortgage of the 
land on which it was erected, to the mortgagee. Sparks, et al., v. 


The State Bank, 469. 


Grand Jurors. 'The manner of selecting the grand jury is not a 
matter of which the Court can take cognizance, on a motion to 
quash an indictment. The State v. Bolt, 19. 

The illegal selection of the grand jurors is no cause for quashing 
an indictment on motion. The State v. Hensley, 324. 


Husband and Wife. A suit cannot be sustained by husband and 
wife for a libel on them both. Hart v. Crow, et ux., 351. 

In the case of such libel, there should be two actions, one by the 
husband, for the injury to him, and the other by husband and wife 
for the injury to the wife. Jb. 

A conveyance of real estate, executed and acknowledged by hus- 
band and wife, but in the body of which the wife’s name is not in- 
serted, does not convey the interest of the wife in the premises. 
Cox, et al., v. Wells, 410. 

A husband cannot convey land immediately to his wife, but he 
may convey it to trustees for her use. Doe d. Abbott v. Hurd, et al., 
510. 


Indictment. Although an indictment charge that the defendant 
feloniously and wilfully, and of his malice aforethought, did strike 
the deceased, &c., giving him, &c., a mortal wound, &c., yet if 
it do not contain the technical allegation that the defendant fe- 
loniously murdered the deceased, it is an indictment for manslaughter 
only, and not for murder—the word murder being a term of art 
which cannot be supplied in an indictment by any other word. Dias 
v. Lhe State, 20. 

The joinder of counts for separate felonies in an indictment, is a 
good cause for quashing the indictment on motion made before 
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pleading to issue. But the refusal of the Court in such case after 
plea, to compel the prosecuting attorney to elect on which count he 
will proceed, is not error. Weinzorpflin v. The State, 186. 

If a person has been once put on his defence on a legal indict- 
ment before a competent jury, and the jury has been unnecessarily 
discharged, such discharge is equivalent to an acquittal of the de- 


fendant. Jb. 


Instructions to Jury. If the Court charge the jury erroneously, 
but afterwards correct the mistake by giving a legal charge on the 
subject, there is no error. Gronour v. Daniels, 108. 

A judgment shown to be right by the evidence in the record, will 
not be reversed on account of any instructions given to the jury. 
Hooker, et al. v. The State, 272. 


Landlord and Tenant. The following writing signed by A, was | 
delivered by him to B: “Received of B three dollars and fifty cents 
for the rent of my brick house in Covington for one month, with 
the privilege of keeping it six months at the same rate. No.9] or 
95. December Ist, 1843.” Held, that this was a lease of the pre- 
mises given upon an executed consideration by A to B for one month 
from the date, and from month to month for five months longer, if 
B should pay A at the commencement of each month three dollars 
and fifty cents for rent. Munson v. Wray, 403. 





Lien. A mechanic’s lien for work done is not waived by taking 
his employer’s note for the money due for the work, and giving a 
receipt in full for such money, the note not being paid. Goble v. 
Gale, et al., 218. 


Mortgage. The mortgagee of real éstate has a right to the im- 
mediate possession of the mortgaged premises, unless there be an 
agreement to the contrary expressed in the mortgage, or plainly in- 
ferible from it. Doe d. Shute v. Grimes, et al., l. 





New Trial. The plaintiff is not entitled to a new trial on the 
ground of surprize, occasioned by a witness, whom he called, giving 
different evidence from that which he expected him to give. Grae- 
ter v. Fowler, et al., 554. 


Partners. Although the admission of an individual member of a 
firm that he is a partner, is evidence to charge himself, it is no evi- 
dence of the partnership against any other party. Pierce, et al., v. 
McConnell, et al., 170. 
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Payment. A person who owes money on different contracts, has 
a right to apply his payments to which of the debts he chooses; 
but if he fail to elect, the creditor may make the application. How- 
land v. Rench, et al., 236. 


Promissory Notes. A promissory note was payable to wo per- 
sons not partners, and endorsed by them. Held, that notice by the 
holder of the maker’s non-payment should be given to each of the 
endorsers. The State Bank v. Slaughter, 133. 

If two persons make a promissory note, and one of them after- 
wards obtain possession of the note as his own property from the 
payee, the note is discharged. Coz, et_al., v. Hodge, 146. 


A protest of a promissory note, negotiable and payable at a 
branch of the State Bank, alleging that the Notary had demanded 
payment of the note, &c., and given notice of its dishonor, &c., is 
legal evidence. Fisher, et al.,v. The State Bank, 610. 


Restraint of Trade. A contract in restraint of the right of making, 
selling, and trading fanning-mills south of the Wabash river, within 
thirty miles of Marion, in Grant County, is not objectionable on 
account of the extent of space to which it extends, nor because 
the restriction is indefinite in point of time. Bowser, et al., v. Bliss, 


et al., 344. 


Right of Property, Trial of. ‘The execution-defendant is a com- 
petent witness for the claimant, on a trial of the right of property. 
Bradbury v. Dougherty, 467. 


Slander. Slander for calling the plaintiff a whore. The words 
were laid to have been spoken in 1842. Plea, that the plaintiff 
while sole and unmarried, on the Ist of January, 1834, had carnal 
connection with one H. Rebolication, that the plaintiff, before, and 
at the time mentioned in the plea, was betrothed to the said H; 
that afterwards, on the 6th of June, 1834, she was lawfully mar- 
ried to him; that she lived with him a virtuous life until the Ist of 
August, 1836, when he died, and that she had ever since continued 
to live in innocent and virtuous widowhood. Held, on general de- 
murrer, that the replication was insufficient. Alcorn v. Hooker, 58, 

When the plaintiff, in an action of slander, proves the speaking 
of the actionable words laid in the declaration, the law implies that 
the words are false, and that they were spoken maliciously, unless 
there is evidence sufficient to satisfy the jury to the contrary. 
Byrket v. Monohon, 83. 
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Usury. A bill in Chancery for relief against a usurious contract, 
must show that the principal and lawful interest have been paid or 
tendered; and in the case of a tender, the money must be brought 
into Court. Muir v. Clark, 423. 

An action for money had and received, lies to recover the excess 
of interest paid on a usurious contract. The State Bank v. Ensmin- 
ger, 105. 


Variance. In a suit on a promissory note, the declaration pro- 
fessing to set out only the legal effect of the note, omitted the words, 
“For value received,” which the note contained. Held, that the 
variance was immaterial. Chapman v. Ellison, 46. 


Vendor and Purchasers. A vendee of real estate has a lien thereon 
for the money paid, if the vendor refuse to convey; and the lien con- 
tinues against a subsequent purchaser with notice. Shirley v. Shir- 
ley, et al., 452. 


Witness. In debt against a constable for an escape on execution, 
the executor-debtor is a competent witness for the constable. Bond 
v. Brady, 39. 

A witness cannot be impeached on the ground that he had made 
previous statements inconsistent with his testimony, until he has 
been asked whether he had made such statements. Weinzorpflin v. 
The State, 186. 

A person for whose use a suit is brought, being liable, by statute, 
for costs if the suit fail, is not acompetent witness for the plaintiff. 
Ellison, et al., v. Johnson, 217. 

Nor can he be rendered competent in such case by his release of 
his interest in the cause of action to the plaintiff. 1d. 

A witness is not liable to a suit for evidence given by him ina 
cause. Grove v. Brandenburg, 234. 
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SUPREME COURT OF PENNSYLVANIA, AT NISI PRIUS: BEFORE 
CHIEF JUSTICE GIBSON. 


Micnaet Daitey AND OTHERS v. THE Execurtors or Paut Beck, pE- 
. CEASED. 


[From Tue Pern. Law Jovrnat.] 


Tis was an action of covenant, arising under the following cir- 
cumstances. 

On the Ist of November, 1796, Paul Beck and wife conveyed to 
Taylor & Black, a certain lot described in the deed as “ bounded on 
the south by Beck street, to be laid open fifty feet wide from Sixth 
street to Seventh Street,” reserving ground rent. The plaintiffs 
deduced their title regularly from Taylor & Black, and contended 
that the words in the deed amounted to a covenant on the part of 
Mr. Beck to open Beck street, fifty feet wide between Sixth and 
Seventh streets. 

The defendants plead non est factum, non infregit, Sc. 

They also pleaded specially, that the breach of the covenant, if 
any, occurred before the seizin of the plaintiff; that the ground 
through which Beck street was to have been opened, had been per- 
manently converted to other uses than those of a street. 

They also pleaded a release for each of the parties successively 
seized of the premises, and the statute of limitations. 

The case was argued on a demurrer to these pleas. 


Mr. Harg, in support of the demurrer, cited 9 B. & C. 503; 17 
Wend. 136; Dyer, 337; 1 Maule & S. 355; 4 Maule & S. 53; 5 Taunt. 
418; Smith’s leading cases, 82; Peck, 106; Paige, 359. 

Mr. E. Lewis and Mr. F. W. Hussent, contra: 7 Bing. 682; 3 
B. & C. 332; 3 Camp. 514; 16 Wend. 531; 2 Whart. 123; Cromp & 
Meeson, 644; 11 Mass. 306; 16 Mass. 161; 16 Wend. 16. 


At March term, 1847, Gisson, C. J., delivered the following 
opinion: 

The bent of my mind is, that the words relied on create a cove- 
nant, though I have no little doubt on the subject. They appear to 
have been intended for more than description; for it seems to have 
been a substantial part of the contract, that the street should be 
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opened to give access to the lot, without which it would have been 
of little value. It is described as bounded on the south “ by Beck 
street to be laid open fifty feet wide from Sixth to Seventh street.” 
And the specification of the width seems to be matter of stipulation 
rather than of description. 1am of opinion too, that this covenant, 
while it remained unbroken, ran with the land, though it related not 
to any thing to be done on the lot. But it is admitted by the plead- 
ings, that it was broken in the time of the original grantors,.and 
long before the plaintiffs purchased the property, and as there could, 
from the very nature of the covenant, be but one breach of it, 
there could be but one satisfaction. If there could be more, every 
succeeding day would give a new cause of action, and subject the 
grantor to interminable litigation. It results, that the whole injury 
was to be compensated in one action; and consequently that it 
could be maintained only by him who was owner at the time of the 
breach. 

Demurrer to the fifth plea sustained, but the demurrers to the 
other pleas overruled; and judgment for the defendant. 





COURT OF QUEEN’S BENCH: JANUARY 21, 1847. 


LAMONDE tv. DEVALLE. 
AUCTION—GOODS BARGAINED AND SOLD—RE-SALE—PLEADING. 


Where goods are sold by auction, subject to a condition, that if the purchase money 
be not paid on the following day, they may be re-sold, and the loss recovered from 
the bidder making default, and the right of re-sale is accordingly exercised, the 
deficiency cannot be recovered in an action for goods bargained and sold, as the 
effect of the reservation of the power of re-sale is to make the original sale con- 
ditional, and not absolute. , 


InDEBITATUs assumpsit for certain shares bargained and sold by 
plaintiff to defendant. 

Plea—Non assumpsit. The particulars of demand claimed a sum 
of £79. . 

At the trial, before Ere, J.,at the sittings during the present 
term, the jury gave a verdict for the defendant, leave being reserved 
to the plaintiff to move to enter a verdict for £79 damages, or such 
other sum as the Court might think him entitled to. It appeared 
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that the sale of the shares took place on the 7th of August, by auc- 
tion, under certain conditions, one of which was, that the purchase 
money was to be paid on the following day—otherwise the lot 
might be re-sold, and the deficiency, if any, occasioned by the re- 
sale, made good by the original bidder. The lot in question was 
knocked down to the defendant at £79, and the money not being 
paid, the plaintiff subsequently exercised his right of re-sale, and 
received upon it £63; and the present action was brought to re- 
cover the difference from the defendant. The learned Judge thought 
that the power of re-sale operated to make the original sale condi- 
tional, and that it ought to have been declared upon accordingly; 
and, accordingly, nonsuited the plaintiff, reserving leave to him to 
move to enter a verdict for £79, or such other sum as the Court 
should think him entitled to. 

‘OciE now moved accordingly. Hagedorn v. Laing, 6 Taunt. 162, 
was relied upon to show, that, after a re-sale of goods by a vendor, 
he cannot recover against the first purchaser for goods bargained 
and sold. But Mertens v. Adcock, 4 Esp. 251, is directly contrary to 
that view, and it was held to be no objection to the right to recover, 
that the plaintiff had not then the goods to deliver in case he ob- 
tained a verdict. But even if the action will not lie, the point is 
not raised by the plea, under which the sole question is, whether 
the defendant bid at the sale, and whether the goods were knocked 
down to him. ‘The property passed at the sale to the defendant, 
independent of any right which the seller might have to rescind the 
contract. The right to the possession only arises on payment of 
the money. 

{CoLeripexr, J. You would contend, then, that the re-sale was 
made by the vendor as the agent of the defendant. Is not the 
meaning of the condition that the proceeds of the re-sale should 
become instanfer the property of the seller?] 

It is submitted that the sale was absolute. 

[Parreson, J. In Acehal v. Levy, 10 Bing. 376, the re-sale is said 
to be evidence of a recision of the contract. ] 

In that view the action must have been maintainable on the con- 
tract, before it was rescinded; and, under the present plea, such a 


defence is not raised. 
Cur. adv. vult. 


| Lorp Denman, C. J.. This was an action for £79, for goods bar- 
gained and sold; ‘and it appeared that the goods had been knocked 
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down to the defendant at an auction by the plaintiff; that it was a 
condition of the sale that the goods might be resold, unless the pur- 
chase money was puid on the following day, the bidder so making 
default being answerable for the loss on re-sale; that the plaintiff 
had exercised this right, and had received £63 from a re-sale. The 
defendant contended for a nonsuit, because the power of re-sale was 
in effect a condition for making void the sale: the evidence was, 
therefore, of a conditional sale, which had been made void, whereas 
the declaration was on an absolute sale, and still subsisting. The 
learned Judge directed a nonsuit, giving leave to move to enter a 
verdict for the plaintiff. Mr. Ogle moved accordingly, and con- 
tended that the original sale was absolute, and that the re-sale by 
the plaintiff was as agent for the defendant; and he cited Mertens 
v. Adcock, where a vendor had recovered for goods bargained and 
sold after a re-sale. Healso contended, that, under the plea of non 
assumpsit, the defence was not admissible; but we are of opinion 
that the nonsuit was right. It appears to us that a power of re-sale 
implied a power of annulling the first sale, and that, therefore, the 
first sale was on a condition, and not absolute. There might be 
inconvenience to the vendor if the re-sale were held to be by 
him, as agent for the defaulter, and there is injustice to the pur- 
chaser in holding him liable for the full price of the goods sold, 
though he cannot have the goods,and though the vendor may have 
received the full price from another purchaser. The inconvenience 
and injustice would be avoided by holding that the sale is condi- 
tioned to be void in case of default, and that the defaulter, in case 
of re-sale, is liable for the difference and expenses. ‘The ruling at 
Nisi Prius, in Mertens v. Adcock, is contrary to the opinion of Gibbs, 
C. J., expressed in Hagedorn v. Laing; and in Maclean v. Dunn, 4 
Bing. 722, the action for damages for the loss on re-sale is spoken 
of as the proper course, where the power of re-sale is exercised 
without an express stipulation for it. 


Rule refused. 

















EXCHEQUER OF PLEAS: JANUARY 16, 1847. 


Srrourt v. Faruar. 
CONTRACT, BREACH OF—MEASURE OF DAMAGES. 


The plaintiff having recovered judgment against W. F., the defendant promised that 
if the plaintiff would forbear to issue execution against W. F., she would, on or 
before a certain day, erect a house, and cause a lease of the same tu be granted 
to the plaintiff; and the plaintiff promised that such lease, when granted, should 
be in full satisfaction of the judgment. In an action against the defendant, for 
not erecting the house and causing the lease to be granted— Held, that the meas- 
ure of damages was the value of the lease, and not the difference between the 
value of the judgment and the value of the lease. 


Tue declaration stated, that whereas the plaintiff had recovered, 
by the judgment of the Court of Exchequer, the sum of £281 3s. 6d. 
against one Farlar, the plaintiff promised and agreed with the de- 
fendant that, in consideration of the defendant’s promise thereinafter 
mentioned, he would forbear to sue out execution against the said 
William Farlar upon the said judgment, until after the 3d of Decem- 


ber, 1845; that the defendant promised that she would, on or before 
the said 3d of December, erect and finish a good and substantial house, 
and would cause to be granted to the plaintiff a lease of the same; 
and that if the defendant did erect and finish such house before the 
3d of December, and cause such lease to be granted, such lease, when 
granted, should be in full satisfaction and discharge of such judgment. 
The declaration then alleged that the plaintiff had performed his 
part of the agreement; that he was ready to receive the lease; and 
that he requested the defendant to build the said house. Breach, that 
the defendant did not build the house, and cause the lease to be 
granted, whereby the plaintiff was likely to lose the amount of the 
judgment. ; 

Judgment having been signed by default, and a writ of enquiry 
executed, evidence was given on the part of the plaintiff, before the 
under-sheriff, that the house, if built according to the defendant’s 
agreement, would have been worth £280 to £300. The under- 
sheriff directed the jury that the plaintiff was entitled, by way of 
damages, to the value of that which the defendant promised to give in 
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consideration of the plaintiff’s forbearance to issue execution. The 
jury returned a verdict for the plaintiff, damages £281. 

Upa.. now moved fora new assessment of damages. The under- 
sheriff misdirected the jury as to the principle on which the assess- 
ment of damages ought to be made. The measure of damages is not 
the value of the lease, but the difference between the value of the 
judgment and the value of the lease. If the house had been built, it 
would have been a satisfaction of the judgment. This is a contract 
for the purchase of a judgment. 


Parke, B. The plaintiff is entitled to such damages as will place 
him in the same situation as if the defendant had performed her pro- 
mise. The forbearance to sue W. Farlar is the consideration of the 
defendant’s promise, and this she agrees to buy at the price of the 
lease. The value of the lease, therefore, is the amount of the plain- 
tiff’s damages. 

The other Barons concurring,— Rule refused. 





ENGLISH CHANCERY: NOVEMBER, 1846. 
GRaAcE v. WEBB. 


In this case, (reported in the 16 Z. J. R. 113,) the Vice Cran- 
cELLor held that where there was a covenant in a deed to pay an 
unmarried woman an annuity, with a proviso that on her marriage, 
the annuity should be reduced in amount, the proviso was void, 
and that the annuitant, after marriage, was entitled to the annuity 
without any reduction. The Vice Chancellor held all limitations 
in restriction of marriage bad, except in the case of widows, where 
the law is relaxed, and limitations in restriction of marriage are al- 
lowed. The decision in the case of Morely v. Rennoldson, 2 Hare, 
570, s.c. 12 L. J. R. 372, approved. 








REVIEW OF THE DECISIONS OF THE COURT IN BANK, 1846-7. 


[By W. M. Corry. |] 
Barron’s Lesser v. Morris. 


Tue present C. Judge of Ohio is scarcely behind the last in his 
opinions on deeds, but in another respect. The late Chief was great 
on attestations and acknowledgments by parties not under disability, 
as adult males, officers of the law, sheriffs, &c. The present Chief 
shines exceedingly with regard to the attestations and acknowledg- 
ments of married women, who are peculiarly protected by the law 
in their conveyance of real estate. 

From the numerous specimens of his judgment, it suffices to select 
and present the pair to which we shall refer, in order that his 
ability may be fully appreciated by the reader, whether professional 
or non-professional. The first is his volunteer opinion in Barton v. 
Morris, 15 O. R. 425, in which he decides that Mrs. Canby had made 
a valid acknowledgment of a deed, which she had executed along 
with her husband, although she acknowledged the signing only on the 
private examination. 

It is not my purpose to discuss at large the merits of this decision, 
but to confine myself to the examination of an incidental point in 
the opening of the opinion by C. J. Birchard. And, as this point 
is on the same line with his dissent in Good’s Lessee v. Zercher, it 
will introduce very naturally some observations upon that opinion. 
The profession and the community generally are at this moment 
perhaps even. more interested than ever in the latter performance. 
We are all, lawyers and citizens, given pretty confidently to under- 
stand, that upon the reasoning, propositions, and citations of the 
dissentient in'that case, the sound and able decision of the Court 
in Good v. Zercher,and the cases since ruled by it, are to be attacked 
at the earliest opportunity. As one who feels some interest in the 
permanent ascendancy of the law, and the consequent safety of 
civil rights, this occasion enables me to contribute a mite to the 
general fund of intelligence which supports the authority of these 
cases. I have no idea that they will be unsettled at all; and I am 
satisfied that they will, even if shaken, soon be restored to their 
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former position. Goodv. Zercher ought to stand; and will stand 
against any array of criticism and force of argument. It is not less 
an ornament to the Reports, than it is honorable to the Bench which 
sustained, and the Judge who uttered the decision. 

As we shall soon sce in the course of this short article, the dis- 
senting opinion of that case is a contrast to the opinion of the 
Court in every respect. 

But to proceed with Barton’s Lessee v. Morris. The Chief Judge 
premises that the statute required the wife should acknowledge the 
signing and sealing of the deed on her separate examination, and 
that the Justice of the Peace should so certify on the instrument. 
He quotes 3 Ohio Rep. 140, 6 Id. 353, for that interpretation of 
the law, (2 Chase, 1139,) and says that words equivalent to the lan- 
guage of the statute are sufficient. Then he proceeds to consider 
whether the J. P.’s certificate before him showed that the statute was 
complied with by the wife, and decides in the affirmative by the fol- 
lowing process. Mrs. C, acknowledged to the J. P. that she “signed” 
volutarily the deed without fear, &c.; wherefore she must have ac- 
knowiedged the voluntary sealing, on either or all of the following con- 
tradictory considerations: First, “the signing and sealing, and deliv- 
ery were all done at the same time;” therefore she must probably 
have acknowledged that she voluntarily sealed, as well as voluntarily 
signed, when she came before the Justice. Second,“ the signing and 
sealing are one act, done at the same time;” therefore they were un- 
doubtedly afterwards acknowledged to the J. P. to have been volun- 
tary, although he certifies a special acknowledgment of the signing 
only. Third, the signing and sealing are different, and not simulta- 
neous acts; but “ the signature adopted the seal already prefixed, and 
made the same the seal of the grantor, so that, in point of fact, there 
could be no separation, If the signing was done voluntarily, it is im- 
possible the sealing was not equally so;” therefore there could be no 
acknowledement of one of these distinct acts before the Justice, with- 
out an acknowledgment of the other. 

Now it is impossible to exaggerate the praise of such reasoning, 
if it had only been original; but we suppose it was suggested by the 
famous kettle argument, as it contains the same number of proposi- 
tions, and exhibits a like genius for consistency. Our readers will 
remember that celebrated defence to an action of trover for a cracked 
kettle: but it is proper to be repeated, inasmuch as the Ohio Reports 
have not yet found their way into every body’s hands, The learned 
counsel in that case answered the charge of conversion by insisting,— 
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1. That the kettle was cracked when his client got it; 

9. That it was sound when he returned it; and 

3. That he never had it: 

And we presume the defence was triumphant, as we have never heard 
that the plaintiff had judgment. Be that as it may, we may use the 
language of the present C. Judge, 15 O. R. 423: “No man, un- 
learned in the law, if of sound sense, reasoning fairly, and untram- 
meled by technicalities, would ever come to any other conclusion.” 

To quote him further upon the case in hand: ‘“ Apart from legal 
subtilties, and guided. by the lights of sound logic, every man would 
come to the same conclusion, and would assent that by no possibility 
could any evil arise from holding such a certificate to be a full com- 
pliance with the statute—full evidence that the sealing as well as the 
signing was acknowledged.” There’s for you, in most convincing 
style. It only requires a man to produce the argument on the ac- 
knowledgment in question, at once clear and cogent, as we have ex- 
tracted and explained it, to discard subtilties, and lay hold of the naked 
logic, to be convinced that no evil could arise from legislating the 
certificate in question into proof of the sealing as well as signing the 
acknowledgment required by the statute for the protection of mar- 
ried women. 

Of course, after this exhibition, the reader will not be surprized to 
learn that the C. Judge mis-stated the question before him to be, whe- 
ther the mere certificate of acknowledgment by the Justice was suffi- 
cient, instead of the true question, whether the statutory acknowl- 
edgment itself had been made by the married woman. Nor can any 
body expect less than that this whole mass of errors was “ voluntarily” 
made by the Judge, inasmuch as no such question as that decided 
was presented by the case for disposition. The deed, whether de- 
fective as to the wife or not, was good for the life of the husband; 
and the C. Judge says, “ no proof of his decease had been adduced.” 


In Good’s Lessee v. Zercher, 12 O. R. 364, the Court divided, Judge 
Read delivering the decision, and C. J. Birchard dissenting. 
The points ruled by the Court were four: 


1. A married woman can only be divested of her estate during coverture in the 
manner pointed out by the statute. 

2. The forms required by statute for the execution and acknowledgment of instru- 
ments to convey or encumber the lands of a feme covert, must be pursued strictly. 

3. Under our Constitution, the Legislature has not power to enact laws that shall 
pass the land of a married woman by an instrument not binding upon her at the time 
of its execution. 
+4. The act passed 9th March, 1835, to render valid acknowledgments certified 
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prior to that time, which omit to state that the deed was read, or contents made 
known to the wife, is unconstitutional, inoperative and void, as to deeds executed by 
married women under the act of 1820, requiring such deed to be made on contents 
made known. 


It will be seen by the syllabus that there was no question of fact in 
the case. Mrs. Zercher had executed the deed; but had not received 
that jealous protection of her rights in such a case, which our law 
enjoins upon the Justice who examined her and took her acknowl- 
edgment. He had neglected his duty in not making known the con- 
tents of the deed to her at the time of its execution in 1828, Con- 
sequently the main question was one of law; and it turned upon 
the validity of the so-called curative act of 1835, by which the Legis- 
lature attempted to set up such prior defective deeds by retrospec- 
tion. And nobly did the Court sustain the external pressure of pro- 
perty holders, by their clear and decided answer that that act was not 
constitutional, and the deed, as to the married woman, was a nullity 
after its passage the same as it was before; that the attempted con- 
fiscation by the Legislature of a private right, was a vain and idle 
thing. 

The reasoning of the Court on the great point is irresistible. Judge 
Read says: “The land belonged to Elizabeth Zercher at the date of 
the deed. The pretended deed, as to her, is a nullity. If the act of 
1835 deprives her of the land, and gives it to Good, the lessor of the 
plaintiff, it may well be asked, which takes it away, the deed, or the 
act of the Legislature. That the deed did not take it away, is ad- 
mitted. Ifit be taken away, then it must be by the act of the Legis- 
lature. But it is replied, it is the act of the Legislature acting upon 
the deed, and giving it validity. But the deed is a nullity—nothing. 
In other language, it would be the act of the Legislature, acting upon 
nothing. And nothing, then, acted upon by Legislative enactment, 
deprives this woman of her rights. It must be perceived, and it can- 
not be disguised, that, if this woman is thus deprived of her land, it is 
by the pure, simple, naked power of the act itself.” ° . . 
«‘ How then shall the land be taken from Elizabeth Zercher by this 
act? To-day, it is hers absolutely; to-morrow, without her consent, 
and not taken for a public use, nor forfeited for crime, her land, by 
the operation of this statute, is transferred to another. Such an op- 
eration of this statute is unconstitutional, and contrary to the funda- 
mental principles of all free government,” &c. &c. 

The Court treat the act of 1835, not as a curative act, but a high- 
handed Legislative usurpation, which takes private property away 
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from the owner by law, and that for private use, and without any 
compensation. ‘They very correctly hold that there is no vitality at 
all in the attempted deed of a married woman, not conforming to 
the act regulating such conveyances; and hence no legislation can 
cure the defect. The Legislature may pass retrospective laws, turn- 
ing a moral obligation into a legal one, as where a man capable of 
contracting, conveys informally; but there the power stops. The 
Legislature cannot find any thing to galvanize in the void deed of a 
married woman, who has not had the protection of the law during | 
the attempted conveyance of her lands. There is a total want of 
moral obligation on her part, and indeed a gross violation of it on the 
part of those who deprived her of her legal security. The case of a 
man making his deed, under ordinary circumstances, is entirely dif- 
ferent; and gives the Legislature a right to interfere, and set up the 
instrument against him, because he is morally bound, being his own 
master, and of sufficient capacity, and under no restraint, to perfect 
his informal conveyance. 

The dissenting opinion of C. J. Birchard is a rare, but unfortunate 
specimen of judicial display. It is an attempt at the ordinary com- 
bination of reasoning and authorities resorted to on such occasions. 
To the reasoning, we will first briefly attend, and afterwards look into 
the authorities. The C. Judge is careful to premise that fifty millions 
of property is to be affected, and evidently writes under strong con- 
viction that it shall be rescued at all hazards from jeopardy. He 
assumes%he point to be, that “the act of 1835 enables a Court of law 
to accomplish just what a Court of equity ought to do in a similar 
case, upon principles of common justice;” that is, to enforce a con- 
tract which fails for want of the requisite legal evidence only. 

Let us examine the matter; and we will speedily find that this as- 
sumption proceeds from an obvious mistake, not more apparent than 
unaccountable. The Judge quotes the act of 1820, as follows: 

‘‘That when a busband and wife, &c., shall execute a deed, 
&c., it shall be signed and sealed by the husband, and the sign- 
ing and sealing thereof shall be acknowledged by them in the 
presence of two subscribing witnesses, who shall attest the ac- 
knowledgment of such signing and sealing, and also be acknowl- 
edged before a Judge or Justice of the Peace, who shall examine 
the wife, separate and apart from her said husband, and shall 
read, or otherwise make known to her, the contents of such deed, 
&c.; and if, upon such examination, she shall declare that she vol- 
untarily, and of her own free will and accord, without fear or coer- 
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cion of her husband, did, and now doth acknowledge the signing and 
sealing thereof, the said Judge or Justice shall certify the same, to- 
gether with the acknowledgment of the husband on the same sheet 
on which such deed, &c., shall be printed or written.” 

The act of 1820 required that to pass the interest of the wife, there 
should be a joint execution, by signing and sealing, both which sign- 
ing and sealing, (the sealing as well as the signing,) should be twice ac- 
kowledged: First, the wife should acknowledge them both before 
attesting witnesses; second, the wife should acknowledge them both, on 
her separate examination before the Judge or Justice taking an acknowl- 
edgment. 

When the Judge comes to reason on the effect of the deed before 
him, he falls into a most remarkable error of forgetting entirely the 
second of the above statutory requisitions, viz.. THE ACKNOWLEDGMENT 
before the Judge or Justice! Thus, to quote his own words—* The 
husband and wife shall execute the deed by signing and sealing it in 
the presence of two subscribing witnesses, and by acknowledging it 
in the presence of the witnesses. The statute provides what this ex- 
ecution and acknowledgment shall be. Suppose all this done, and 
the deed delivered. Jt constitutes every thing that the law requires the 
party to do to pass the title to the grantee. Yet my brethren hold, 
not only that the title does not pass, but that, as against the grantor, 
it creates no equity. Why? Certainly not because the grantor has 
omitted any act to be done by her; for the supposed case assumes that 
she has done every thing necessary for her to do in order to divest her 
title. So far as the vendor and vendee are concerned, the sale is 
complete—their trade is made—the alienation is perfected; and be- 
fore God and in conscience, the title and equity of the wife is in the 
vendee. What remains to be done, is merely to perfect the evidence 
of the transfer by endorsing upon the deed the certificate of ac- 
knowledgment, and this is to be done by a magistrate. It is a mere 
clerical act: if correctly done, the deed is good, and the vendee’s 
title is secure; if incorrectly done, the proper evidence of the sale is 
not produced, and this is all. * 





* The learned C, Judge refers for this proposition to the case of Foster’s Lessee 
v. Dennison, 9 O. R. 125, where the then C. Judge holds that the acknowledgment is 
the necessary evidence of the fact of sealing and of freedom (of the wite) from 
constraint. It will be seen that in that case, as well as others where the rights of 
married women are concerned, a blunder was committed by the Court confoundin 
the certificate of the officer with the thing certified, the acknowledgment of the wife. 
In the Pennsylvania decisions, this is very common also. It is strange how little pre- 
cision there is in the judicial mind in such investigations. This case went off on the 
law of Massachusetts, which makes a joint deed valid for both, if it be signed by 
them, but acknowledged by the husband only. 
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Is not this very edifying? A Judge going about to suppose a case, 
containing all the requisite elements of that to be decided, and leav- 
ing out one half of those elements. It is a modern revival of the 
classic taste, which in former days requested the omission of the part 
of Hamlet, when that play was enacted. C. Judge Birchard did not 
know that the all important, private, separate and voluntary acknowl- 
edgment on judicial examination, was wanting to complete the con- 
veyance. This second acknowledgment is the only one affording any 
protection at all to the wife; and the want of it is fatal. 


We have also an argument in favor of the curative act, quite wor- 
thy of this society, drawn from precedents. Not relying on this total 
failure of statement and reasoning, the learned C. Judge takes a most 
confident stand on several cases in the Supreme Court of the United 
States and of Pennsylvania, which is quite as disastrous, 

The first is Justice Story’s opinion in Watson v. Mercer, 8 Pet. 109, 
which is not applicable at all. In Good v. Zercher, the question was 
truly stated by the Court to be, whether the act of 1835 violated the 
Constitution of Ohio—not whether it violated the Constitution of 
the United States; and C. J. Birchard, in proposing to answer that 
question by this authority, insists that the United States Supreme 
Court did hold the law under its consideration to be compatible 
with the Constitution of Pennsylvania. And he seeks to give the 
decision greater force, because the United States Supreme Court 
“volunteered” it. He asks emphatically, (page 372)—* Did it (the 
Court) connive at a violation of the Constitution of Pennsylvania, 
by traveling out of the record to volunteer an opinion, erroneous in 
itself, in support of the act of 1826?” Now, if it were correct that 
the United States Supreme Court had so decided, it would be an 
obiter dictum in favor of the dissenting opinion in Good v. Zercher, 
that the act of 1835 was no violation of the Constitution of Ohio. 
But it is not correct. The language of the decision in Watson v. 
Mercer is as follows: “Our authority to examine into the constitu- 
tionality of the act of 1826, extends no further than to ascertain 
whether it violates the Constitution of the United States; for the 
question whether it violates the Constitution of Pennsylvania is 
upon the present writ of error, not before us.” 

Thus it will be seen that Justice Story waived the great question of 
the Legislative right to take private property for private purposes al- 
together. It is true that he held that the law did not violate the obliga- 
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tion of any contract, &c.; but that is not important; for he expressly 
refuses to assist the idea upon which the dissentient in Good v. Zercher 
gave his opinion, that the Legislature could take away private pro- 
perty by so-called curative acts. Whether antecedent vested rights of 
property can be divested by that body, is the question which he was 
said to have affirmed, and for which affirmation he was quoted; but 
he might as well have been quoted for negativing it, for the apparent 
and real truth is, that he did neither. 

As to the Pennsylvania cases, every one of them has been lately 
openly denounced by Chief Justice Gibson, of that State, as errone- 
ous. He does it in the Supreme Court of Pennsylvania, July term, 
1845, almost two years after the case of Good v. Zercher, which was 
decided in Court in Bank, December term, 1845. This is what may 
be called an entire falling away of the foundations. 

+The case was Menzes v. Wartman, 1 Barr, 218; and the question 
arose on an act passed 24th April, 1843, to legalize the defendant’s 
deed of 9th May, 1839, from the Sheriff of Lycoming County, for 
land lying in Northumberland County, out of his bailiwick, 

*Ginson, C. J. Were it not for the precedents that have been 
cited. 1 would be willing to pronounce this law unconstitutional. The 
plaintiffs indispulably owned this land when it was enacted; yet it was 
taken from them for no cause of forfeiture, and given to another. 
The act would seem to fall within the 9th article and 9th section of 
the Constitution, which declares that no one ‘can be deprived of his 
life, liberty, or property, unless by the judgment of his peers, or the 
law of the land.’ Iam far from charging the Legislature with pre- 
cipitation in these matters; for the urgency of business at the close of 
a session, passes through the chambers many laws which would other- 
wise be arrested; and for that reason an exercise of judicial au- 
thority to enforce the paramount obligations of the Constitution, is 
indispensable to the security of property. In the other States, the 
Courts have often pronounced acts of legislation to be unconstitutional, 
with the acquiescence of the Legislature and the people. But by 
giving too much scope to the principle, that this authority is to be ex- 
ercised only in extreme cases, we have bound our hands so as to have 
nearly relinquished the authority itself. * * It would be useless 
for the people to impose restrictions on legislation, if the acts of 
their agents were not subject to revision. Yet our decisions have 
confined the authority of the judiciary over unconstitutional legis- 
lation to narrow bounds; for the cases of Barnet v. Barnet, Tate v. 
Stootsfoos, and Mercer v. Watson, are altogether as strong as the 
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present. Inall of them, the purchaser had paid for the land, and 
in this case he had done no less. As the prior owners had been 
under a moral obligation to convey, we had a constitutional right 
to give it legal effect; but I trust we will never go further.” 

Chief Justice Gibson is one of the greatest Judges that ever lived: 
certainly a greater never sat in Pennsylvania. And less than two 
years after C. Judge Birchard had approved the cases of Lecislative 
usurpation in that State, and recommended such violations of prin- 
ciple tous, C. Judge Gibson most impartially repudiates them, and 
condemns himself for having erroneously entertained the false no- 
tion that a Court of Justice should allow such outrages to prevail 
over individual rights. This independence is invaluable to the pro- 
fession in Ohio. Owing to circumstances, two of our Judges are 
said to be bent on overruling Good v. Zercher, if they can get ano- 
ther to concur. They hoped to do the deed by the aid of the 
Pennsylvania decisions; but, failing these, no sane man will make 
the attempt. That case is good law, and ought to stand, a bulwark 
for the defenceless class of married women forever. It would be a 
pretty exhibition for us to suppress law and justice, and precedent, 
and go back to the errors which are not even countenanced where 
they were originally committed. It was “the most unkindest cut 
of all” for C. J. Gibson to sink the last plank on which floated the 
hopes of the spoliators of the weaker sex. Nothing remains for 
them now but the old clamor about the jeopardy of titles and the 
sacrifice of millions of property. 

Perhaps it may be better not to overlook the remaining argument 
of the dissenting opinion in favor of the act of 1835, drawn from 
parallel statutes. As usual, the analogies fail altogether. The retro- 
spective law of 1810, for the relief of occupying claimants, is cited; 
but there may have been a moral obligation on the part of the 
owner to pay for the improvements. None whatever exists in the 
ordinary case of defective deeds by married women. The act of 
1837, to cure deeds which had been acknowledged before the Mayor 
of Cincinnati, is not analogous, and probably would give way, if 
“its constitutionality was seriously questioned.” The inquiry in 
cases under that law, was simply whether a subsequent enactment 
could legalize the acts of an officer not authorized to take acknowl- 
edgments—a different question from whether the act of an authorized 
officer, who had neglected his duty, can be subsequently validated by 
the Legislature so as to divest an estate. As to the Massachusetts 
reference, (16 Mass, 245,) it has no application. The Essex Bank 
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had been incorporated for twenty years. Before its charter ex- 
pired, the Legislature enacted that the expiring banks of the State 
should be continued three years after the end of their charters, for 
the purpose of settlement. Held that the act was constitutional, 
and bound the bank. 


Some man, either learned or unlearned, will have to start a new 
theory about lawyers and Judges. There can be no doubt that 
these persons are engaged every day in business deserving the ex- 
ercise of the best faculties; and yet the profits and the honors of 
the profession are apt to be inversely to the merits of the candi- 
date. 

The most successful lawyer is he who studiously avoids precision 
of statement and coherency of argument—on the principle, we sup- 
pose, that it is easier to impart his own confusion to the mind of the 
Judge than to enlighten it. 

The most successful Judge is he who sticks least at difficulties, 
and exhibits most uniformly the lack of learning and of logic; who 
will not only decide a case he does not understand, but insist upon 
giving all the reasons, at painful length, by which his judgment has 
been mystified. ‘There is some safety for him, however, in the 
worst performance; for the more he flounders, the more he is apt to 
be admired by the dull, and feared by the wise. Above all things, 
therefore, perseverance in absurdity, and constant repetition of 
blunders, are indispensable to judicial fame. Under our system, 
the Supreme Judge especially, is absolute in power, and is privileged 
to perpetuate his errors in print as precedents. Consequently his 
authority is not only absolute, but permanent. Indeed, it cannot 
be otherwise than that a Judge, without control, and in the present 
state of the profession, should be altogether inferior in every respect; 
that his perceptions should be indistinct, his statements imperfect, 
and his reasoning on every subject always logically defunct in the 
very delivery. 














Miscellaneous. 


License Laws. Since the decision of the Supreme Court at Washington, in rela- 
tion to the constitutionality of State laws, regulating the sale of spirituous liquors, 
there seems to be increased excitement upon the subject. This is especially the 
case in Massachusetts, all licenses having been refused by the authorities in some 
of the principal cities and townsin the State. The petitions of sundry persons for 
licenses, were recently advocated before the Mayor and Aldermen of Boston, by 
Rufus Choate and George T. Bigelow, and opposed by Richard Fletcher and H. B, 
Stanton. The counsel for the petitioners insisted that the Mayor and Aldermen were 
bound to grant some licenses, and cited to this point State v. Chartrand, 7 Law Re- 
porter, 107. The petitions are not granted. In connection with this subject, our at- 
tention has recently been called to a bill reported in the Legislature of Massachu- 
setts, in 1839, by J. T. Buckingham, Charles Leighton, and M. H. Clapp, the fourth 
section of which was as follows: “All common dram-shops are hereby declared to 
be public nuisances; and it shall be the duty of the Selectmen of any town, and of 
the Mayor and Aldermen of any city, to proceed against any common dram-shop 
within such town or city, and the person or persons keeping the same, in the same 
manner that a board of health, or health officer, is authorized by the Revised Stat- 
utes, chapter 21, sections 9,10, and 11, to proceed in the prosecution for, and the re- 
moval of nuisances, sources of filth and causes of sickness.’ 


Judicial Salaries. The Legislature of New York has fixed the salaries of Judges 
of the Supreme Court at $2,500 per annum, and no mileage. 


Patent Law—License. In the Circuit Court of the United States, Boston, Judge 
Woodbury delivered an opinion in the following planing machine case: 

Wm. W. Woodworth and others v. Hiram Curtis. This was a motion for an in- 
junction for violation of a patent for a planing machine. It was held that a party 
having a license to run a certain machine, which machine was in existence before 
the extension of the patent under which the license was granted, may continue to 
run that identical machine after the extension. The injunction was refused. 


Notary Public must act in person. The New Orleans Delta states that the Supreme 
Court of that State have made a decision in relation to Notarial duties, which will 
‘have a very important bearing on the interests of the commercial members of the 
community. It has hitherto been the practice, on the nonpayment of a bill of ex- 
change, or promissory note, for the notary to send a clerk to the acceptor, drawer, 
and endorsers, and then to make the requisite certificates. The decision made by 
the Supreme Court of Louisiana is, that the Notary cannot certify to any thing that 
he does not know of his own knowledge: and as it is fairly presumable that the 
great majority, if not all of the protested notes have been hitherto presented, and 
the demands made by clerks, this decision will, probably, affect property to a very 
large amount. 
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Abduction—Parent and Child. In the Common Pleas, Dover, N. H., Dr. Hiram 
Gove has obtained a verdict for $437.50 against Azariah Pearl, for abducting the 
plaintiff’s daughter from Rochester. The mother, Mrs. Mary S. Gove, is the cele- 
brated lecturer, and separated from the Doctor at Lynn, in 1843, because they were 
not united in soul, as was proved by “perpetual antagonism and discord.” They 
were both of the Society of Friends, but Mrs. G. was excommunicated in 1839- 
The father had taken the daughter from the mother, and the action was brought 
against Pearl, because he assisted in restoring her to Mrs. Gove, with whom she 
now resides in New York city, being fifteen years old. 


Shakers—Seceder not entitled to Compensation for Work while a Member. In the 
Court of Common Pleas at Cleveland, a Shaker case was recently decided. It was 
a suit bronght for wages for fifteen years’ service, by a seceder from the brotherhood, 
a lady who had joined them when a child. The case was ably argued by D. Parish 
and B. B. Taylor, Esqrs., for the plaintiff, and Messrs. Wood and Starkweather for 
defendants. The jury concluded, inasmuch as the plaintiff voluntarily jgined the 
Society, knowing its rules and regulations, (which are, that all proceeds of labor by 
any of the fraternity, go into a common fund, not to be withdrawn,) and had as vol- 
untarily left, she was not entitled to damages. 


Evidence. In Crandall vy. Bradley, 7 Wend. 311, the Court held that a note, pay- 
able in specific articles, was admissible in evidence under the money counts, and cite 
Smith v. Smith, 2 J. R. 235; Pierce v. Crafts, 12 do. 90. Vide 18 Maine, 296; 15 
Pick. 212; 10 J. R. 418; 5 O. 350; 9 O. 5-6. 

A copy of a document taken by a machine, worked by a witness who produces it, 
is admissible as secondary evidence. Simpson v. Thornton, 2 Mood. & Rob. 433. 


Surety—Joint Contractor—Contribution. Generally, one joint contractor, who pays 
money for another under an equitable claim, may recover it from the other as money 
paid to his use. 1 E. C. L. Rep. 385. 

The right of one of two joint contractors, who has paid the whole debt to maintain 
an action against the other, as for money paid to his use, is now perfectly settled and 
familiar in practice. 2 Pothier on Oblig. 62; 17 Mass. 464. 

And a surety may recover contribution according to the number of the sureties 
without reference to the number of the principals. Kemp v. Krider, 12 M. & W. 421. 

If there are four sureties, and one is insolvent, a solvent surety, who pays the whole 
debt, can recover at law only one fourth part thereof (and not a third part) against 
each of the other two solvent sureties. But, in a Coart of Equity, he will be entitled 
to recover one third of the debt against each. 1 Story’s Equity, s.496; Brown v. Lee, 
13 E. C. L. Rep. 294. 

Judge Swan, in his treatise, in a note on page 327 of the first edition, in reference 
to this rule in Equity, says, that “as the Courts of Law recognize the right of contri- 
bution, which was first established in Equity, I can see no reason why they should 
not adopt the whole rule of that Court, and allow the plaintiff to recover the same 
amount as in Equity.” 

In the third edition, the above note is omitted, and (on page 331) this language 
substituted: “This is the rule in Chancery; but whether Courts of Law would re- 
cognize the same rule, is perhaps doubtful,” and then cites Brown v. Lee. 

In Carpenter v. Kelly, 9 O. R. 106, it was held that one co-surety cannot sue ano 
ther for contribution until he gives him notice of the payment. Vide 5 O. R. 446, 

In Ohio, the relation of principal and surety continues after a joint judgment 
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against both, without any certificate of the fact of suretyship; and a surety, after 
such joint judgment, may compel the creditor to exhaust the judgment lien on the 
property of the principal before his own property is taken. 11 O. R. 444. 

In Judah v. Mieure, 5 Blackf. 171, it was held, that if a debt be paid by the surety 
when it becomes due, he may sue his co-surety at law for contribution, whether the 
principal debtor be insolvent or not. 





NOTES OF SOME DECISIONS MADE BY THE SUPREME COURT OF OHIO: 
HAMILTON COUNTY, MAY TERM, 1847. 


Construction of Wills—What words pass a fee—Poor Relations. In Doe ex. dem. 
Williams and others v. Burrows and others, held, that these words—“ giving to my 
executors full and complete power as I myself possess, after my decease, to dispose 
of all my estate, real, personal and mixed, in the way or manner which they may 
think best calculated to carry into effect all the purposes specified in this my last 
will and testament, except that no part of my estate shall be sold at public sale”— 
were sufficient to vest the fee in the executors. 

Also held, that these words—“ if my estate should be more than the amount of the 
above bequests, my will is that my executors do distribute the surplus among my 
remaining relatives, whom they may judge to be the most needy; and they are to use 
their discretion as to this distribution, either making it in money or in the necessaries 
and comforts of life’”—will, after the lapse of twenty-three years, though the statute 
of limitations is not a bar, be a sufficient authority to sustain a conveyance of land 
made by them to the husband of testator’s niece. 


Certificate of Deposit not negotiable. In Austin v. Miller, held that a certificate of 
deposit of money in bank, payable to the order of the depositor, with interest at a 
future day, on return of this certificate, was not negotiable so as to charge the en- 
dorser. 


Construction of the Watercraft Law—Dégpill for borrowed Money. In The Steam- 
boat Arkansas Mail v. Fox, held, that a dué ill given in the name of the Steamboat 
and owners, signed by the master for money borrowed, where it did not appear that 
the money was notapplied to the use of the boat, was within the statute author- 
izing proceedings against watercraft by name, and that a duebill so signed was com- 
petent evidence to be submitted to a jury. Whether such a duebill by itself, and 
without other evidence, was sufficient to sustain the action, the Court said was not 
necessary to be decided, although it was intimated it would be sufficient of itself. 

, 

Mistake in a Bond, naming the wrong Court. In Avery v. Howard, held, that where 
a bond for the forthcoming ef a Steamboat, seized under the Steamboat law, named 
the wrong Court as that from which the warrant issued, such mistake was fatal, and 
could not be helped by averment. 
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Scire Facias—Misnomer. In Lofthouse v. Thornton, held, that a co-defendant, sued 
by a wrong Christian name, and as to whom the summons was returnedsnot found, 
may be made party to the judgment by scire facias, suggesting the mistake. 

Also, that the record in the original suit would not be conclusive against him, but 
he would be at liberty to make any defence to the sci. fa. which he could have made 
to the original suit. 


Sureties—Bond not executed by all the named Obligors. In The City of Cincinnati 
v. Scott. held, that where a bond was given for the faithful performance of official 
duty, and only a part of those named as obligors in the beginning, signed the bond, 
in the absence of proof of knowledge and assent by those who did sign, they are 


discharged. 


Stage Proprietors. In Heighway v. Voorhees, held, that where a passenger induces 
the driver to deviate from the accustomed track for his accommodation, and the stage 
is upset in consequence of such deviation, such passenger cannot recover damages 
for an injury sustained from such upsetting. 


Levy on Chattels—Constable—Sheriff. In Smead v. Diss, (vide ante, page 4,) held, 
that where a sheriff has levied upon chattels, though he may not have removed them, 
they are in the custody of the law, and not subject to another levy by a constable. 


Husband and Wife. In Symmes vy. White, held, that where A has title to land, sub- 
ject only to a contingent right of dower in the wife of B, in case she survived her 
husband, and a conveyance is made to C, in which B and wife unite with A and 
wife, such conveyance bars dower in the wife of B. 


Bankrupt, Law—Fiduciary Capacity. In Strader v. Baldwin, held, that where the 
individual book-keeper in a bank, by collusion with the paying teller, embezzles the 
money of the bank, he is not acting in a fiduciary capacity, within the meaning of 
these terms in the Bankrupt Law. 


Common Carrier—Delivery to Wharf Boat. In Wayne v. The Steamboat Allatross, 
held, that however general the custom at Memphis, for Steamboats to deliver goods 
to the Wharf Boat, such delivery, unless authorized by the owner, does not discharge 
the carrier. 








